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I
Scholarly interest in corporate law has fluctuated during this century. In 1932, Adolf Berle and Gardiner Means defined the field for subsequent generations with their treatise on "the separation of ownership and control."' Indeed, so influential was Berle and Means's work that corporate law became intellectually moribund in the postwar era, 2 only to be revived when the lawand-economics movement turned its attention to the dilemma posed by the Berle-Means thesis. 3 For most scholars, the agency problems between management and stockholders remain the critical issue, 4 but Margaret M. Blair imaginatively applies law and economics to promote the cause of a different constituency: workers. Thus, Blair brings the debate over corporate law back to its normative roots in the legal realism of Berle and Means, who (as is often forgotten) argued that the separation of ownership and control, by unbundling the traditional attributes of ownership, deprived stockholders of their sole claim to corporate profits and entitled the people to demand that corporations be managed in the interests of workers and "all society. ' 6 Ownership is the right to an asset's residual returns and to control over the asset (p. 27). Blair argues that stockholders are not a corporation's sole residual claimants and therefore should not be deemed its sole owners and granted exclusive control. Because many employees embody firm-specific human capital, they too are rewarded with a share of the firm's residual returns (pp. 15-16, 230-32) . 8 Blair's argument that workers should be given a share of control and perhaps of equity ultimately falters on the impossibility of measuring firm-specific human capital, the difficulty of devising effective means of governance to maximize returns to diverse constituencies, and the existence of alternative ways of compensating workers for their firm-specific human capital. Nevertheless, Blair's provocative use of efficiency arguments to redefine employees as part-owners of their firms should stimulate further research and practical experimentation.
II
Blair emphasizes that, despite continuing debates in corporate law such as that over hostile takeovers, 9 there is a nearly universal consensus among scholars that a corporation's primary goal is to maximize the value of the stockholders' shares (pp. 12, 95-115, 122) .1 0 This is deemed a corporation's proper purpose because shareholders bear the residual risk and receive the residual returns from the firm's business (pp. 15, 228-29) . Others who deal with a company, including employees, protect their interests by contract (p. 210). 11 Stockholders' exposure to the hazards of the firm's business gives them the greatest incentive to monitor the firm to ensure that it maximizes profits.' 2 Thus, enhancing stock value should be corporations' goal. Blair criticizes this consensus on efficiency grounds, drawing on the work of economists who have recognized the existence of firm-specific human capital for thirty years. 3 She turns the economists' insight into a new basis for greater worker involvement in firms' governance, which some critics of corporate law have previously advocated on political grounds.
14 Since some workers have firm-specific skills, she argues that, like stockholders, they share 8. Blair argues both that workers who have firm-specific skills often already share in residual returns, and that such workers should share in both residual returns (perhaps through stock ownership) and control (pp. 15-16, 326 ? 115-40 (1970) .
in the firm's residual returns (pp. 230-32).' 5 Accordingly, managing a firm so as to maximize only the residual gains to stockholders risks inefficiency in the event that the firm's revenues suffice to provide returns to firm-specific human capital but not to equity. Existing doctrine then encourages management to fire workers or even discontinue operations, squandering human capital that should remain productively employed (pp. 256-57).6 Blair therefore urges directors to recognize a duty to maximize returns to firm-specific human capital as well as equity (pp. 239-40, 324-26) . Although she refers to changing "[t]he law and the culture of the boardroom" (p. 239), she advocates no major changes in corporate law; rather, she favors increasing employee ownership and control under existing laws. She urges firms to experiment with various ways of achieving this goal, such as employee stock ownership plans (ESOPs), worker-management committees, and corporate pension-fund investment in employees' own firms (pp. 328-37). She also urges a change in boards' conception of corporate purpose. Whether or not workers own stock, she argues, those with firm-specific human capital should be deemed stakeholders with rights to share in control of the firm and in its residual returns (but she does not clarify whether directors' duty to nonstockholder workers should be legally enforceable by some form of fiduciary duty transcending the employment contract) (p. 326).
The existing legal framework gives companies much flexibility to experiment with alternative structures and goals, as Blair urges. ESOPs and other forms of employee ownership are common. Like Blair's call for experimentation with corporate forms, her recommended attitudinal change is not necessarily radical, in light of the corporate culture that favors maximizing long-term entity value, as opposed to seeking short-term stock-price increases. 7 Corporate law, as Blair notes, does not compel boards to act solely to maximize stockholder value (pp. 93, 211-23) . A corporation may be 15. Firm-specific human capital is valuable only to the firm at which the workers have obtained it through training and experience. Once the workers develop such capital, therefore, they are in a position to bargain for compensation higher than the market value of their general human capital; the firm has an incentive to pay them such higher compensation, effectively sharing the quasi-rents generated by the firmspecific human capital (pp. 251,256-57) . Blair argues that such compensation represents sharing in residual returns, since it is contingent on the success of the firm (pp. 231, 257), but her conclusion that workers' exposure to their employers' varying fortunes mandates giving them a share in control does not follow. 43-47 (1989). chartered to pursue any lawful purpose," and many corporations (such as newspaper publishers) temper profit maximization with other social goals.' 9 During ordinary operations, directors owe fiduciary duties to the corporation and are free to weigh competing claims of employees, stockholders, and other constituents within the mantle of the business judgment rule (pp. 56-58).2 0 Even when a bidder for a firm offers stockholders a premium for their shares, the target board has some discretion to weigh the interests of stakeholders such as employees in deciding whether to resist the offer. 2 ' Yet Blair is surely right that the prevailing attitude informing corporate law remains that corporations are to serve the stockholders by maximizing share value. 22 Thus, only stockholders may legally enforce directors' fiduciary duties, while employees are left to their contracts. 23 Widespread corporate layoffs, even in profitable firms at a time of economic growth, dramatize the vulnerability of human capital under existing law.
Nevertheless, Blair's argument that workers should share in control and residual returns suffers from several weaknesses. First, as she admits, economists have yet to devise a reliable measure of firm-specific human capital (p. 263).24 Since (as Blair acknowledges) workers are compensated for their general skills by their contractual pay and benefits (pp. 230, 263-65), the inability separately to measure firm-specific skills undermines her claim that appropriate shares in residual returns and control, commensurate with firmspecific skills, can be determined. Financial capital is homogeneous and quantifiable, so it is simple to apportion both votes and dividend and liquidation rights among stockholders?2 Human capital, by contrast, is difficult to measure, diverse, and often not attributable to any particular employee or group of employees. 26 The inability to measure firm-specific human capital suggests that negotiated compensation in a competitive labor market is the best measure of an employee's value to the firm, i.e., his or her marginal productivity. 27 Giving workers control rights with which to appropriate a share of a firm's profits risks overcompensating them relative to their productivity.
Making firms answerable to different groups with diverse, sometimes hostile interests (such as investors and various categories of workers) would also impose substantial management costs as participants struggled to set policy and allocate rewards among themselves. 2 8 Blair acknowledges this problem (p. 326), but her sanguine acceptance of the fragmentation of corporate boards into rival factions representing labor and capital is unpersuasive. Corporations with conflicting goals and divided boards would surely be less efficient than those devoted primarily to seeking profits and directed by boards answerable to one group alone.
Finally, Blair's argument that workers with firm-specific skills should be given new rights to control their firms and share in profits does not adequately acknowledge that such workers already are rewarded for their firm-specific skills, and that there are important reasons for using arm's-length bargaining rather than employee ownership to determine worker compensation. Blair does not refute the orthodox claim that workers are contractually compensated for their firm-specific as well as transferable skills. 29 Indeed, she cites evidence that they are compensated (pp. 230-31). If workers have already bargained for payment for their special skills, however, claiming a share of control and equity as compensation for the same skills is double dipping. Blair argues that the existence of compensation packages that are more generous than employees could receive for their general skills at rival firms demonstrates that workers share in residual returns and should therefore be granted a commensurate share 26. See THUROW, supra note 24, at 93 (noting that workers' knowledge of firm-specific physical capital is firm-specific human capital); WILLIAMSON, supra note 10, at 246-47 (noting that teamwork skills are one form of firm-specific human capital); Ronald J. of control to protect their stake in these returns (pp. 230-31) . Employees who receive contractual compensation for their firm-specific human capital, however, by definition do not share in residual returns. 30 To the extent that compensation for firm-specific skills is not fi :ed but contingent, such pay is better understood not as an attribute of ownership, but as a form of bonding to control the moral hazard of shirking and as a bargained sharing of the profits generated by such skills so as to maintain the relationship between workers and firm. This is advantageous to both sides because workers with such skills are more productive at their current employer both than they would be elsewhere, and than new hires lacking their skills. 3 ' Protecting workers' interests in such contingent compensation by means of a share in control, rather than by means of the ongoing, incomplete contract between workers and the firm, would vitiate the compensation's bonding effect and impair the firm's flexibility when changed circumstances reduce the skills' value. 32 IV Blair does not employ the leftist rhetoric of earlier advocates of worker self-determination. 33 Only rarely does she hint that normative concerns other than efficiency might motivate her commitment to enhancing the status of employees in corporate decisionmaking: "[E]mployees who embody [a firm's] critical resources have important and inalienable control rights over the use of those resources" (p. 292) (emphasis added). In today's political and intellectual climate, such an argument can only hope for success if it is couched in the fashionable language of law and economics. Blair's work is not fully successful, but it should entice sympathetic economists to refine their yardsticks of human capital and corporate architects to experiment with new forms of worker participation. Such experimentation is her major goal (pp. 337-38), and organizational experimentation under flexible laws in a market economy is the best way to allow efficient firms to evolve. 34 -Jai K. Chandrasekhar & ORGANIZATION 119, 125 (1988) .
32. Cf. EASTERBROOK & FISCHEL, supra note 10, at 38-39 (arguing that layoffs enhance efficiency of firms individually and collectively, enhancing economy's net ability to sustain employment); FISCHEL, supra note 1, at 33 (same); Harold Demsetz, The Theory of the Finn Revisited, 4 J.L. ECON. & ORGANIZATION 141, 153-54 (1988) (discussing corporate takeovers' role in eliminating firm-specific human capital no longer needed for productivity).
33.
See, e.g., CHARLES A. REICH, THE GREENING OF AMIERICA 314, 345 (1970) ; JAROSLAV VANEK, THE PARTICIPATORY ECONOMY 94, 106-13 (1971). 34. See ROMANO, supra note 3, at 9, 148-51; WILLIAMSON, supra note 10, at 295. [Vol. 105: 1707 
